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1. The Private Radlo Bureau has before It for conslderation Petltions
to Dismiss Applicetions of Motorola Inc., filed by Atcomm, Inc. and Blg Rock
Communlcations, Inc. The petitions were flled on October 1, 1984, &nd are
addressed to applicetions flled by Motorola for new BOO MHz Trunked
Speclellmed Moblle Radlo (SMR) systems located In Callfornia &t Mt. Diasblo,
McKittrick, Montrose, Corona, Escondlido, San Dlego and Grass Veilley. The
Petitlons to Dlsmliss are based on aliegations that Moterola, thiough the
use of management contracts, hes assumed de facto control of $SMR systems
licensed to Comven, Inc¢., Port Services Company, and Mt. Tamslpals
Communications, Tn violatlon of Section 310(d) of the Communications Act of
1934, as smended. Thlis sectlion of the Act requires Commlission approval
prior to sny transfers of control of a facliity licensed by the
Commission. 1/ 1t 1s slieged by petitioners that this unauthorizec
assumptlion of control resulted In & violation of Rule 90.627(b) which
precludes, with Jimlted exceptions, the authorizmtion to 8 licensee of
more than one SME system within 40 miles untll al! of the channels alreoedy
assigned to that llcensee are st least 80% loaded. Motorols has systems
inh the sreas In question and these systems are not all 80% loaded. The
Petitioners contend that these unauthorlzed trensfers of control of SMR
systems to Motorcla ralse character Issues concerning Motorola's
quallficetions to be a Commission licensee. Also before us Is & Fetltion
for Reconslideratlon of the denlal of a Petition to Dismiss Motorola's
epplicatlons for new trunked SMR systems In Hamiiton and West Orange,

New lersey; HuntiIngton, New York; Towson, Maryland end Bull Run, Virginia,
based on the alleged cheracter Issues arising out of Motorola's management,

1/ Petlitioners Inttislly slleged that Motorola sise had a management
contract with Paging Network of San Francisco, inc. Peging Network flled
Comments stating that It never had ® management contract with Motorols.
Petitloners subsequently conceded this fact In thelr Jsnuery 30, 1985,
"Reply to Opposition to JoInt Petition-to Dismiss App!ication,”

v




2=

contracts In Callfornia. 2/ The Petitlon for Reconsideration was flled on
Januery 18, 1985.

2. On December 27, 1984, petitioners atlso filed s Petition to
Dismiss the application for asslignment of authorizstion of Motorols for SMR
system WRG-816, licensed to Mt. Tamzipals Communications, located at
M. Temalpals, Callifornia. 3/ Petitioners alfege that Motorola contracted
4o recelve 100 percent of the system revenues while the license remalned In
+he name of Mt. Temalpals Communicetions. The petitioners assert that the
purpose of Motorola's unsuthorlzsd assumption of control and Its deleyed
filing for assignment of suthorization was to protect Its application for a
new systen at Mi, Diablo. They nlso argue that Motorola deleyed filing
the essignment applicetion, slthough It had already mcquired the
M. Tamalpals system, so thet Mi. Temalpals! spplication would not be
removed from the top of the walting {ist for additlonal frequencles. &4/

Background

3. Petitoners clalm Motorole's management contract constlitutes
2 de factp transfer of system contro!. They further allege that under these
contracts Motorola purchases the centra! controller from the licensee,
provides the marketing, customer billing and and system maintenance and pays
the site rental In return for 70 to B0 percent of the gross recelpts of 2
system. In support of these assertions, petitioners have submitted sffldavits
from Peter C. Pedelford, General Partner of Big Rock Communications, and
Johnny L. Champ, President of Motek Engineering Inc., stating that Motorola
personne| offered them managument contracts consistent wlith the ebave
terms. Petlitloners have slso submitted a copy of an Internsl Motorolp
publlication referring to Motorola-managed $MR systems ms "our™ systems,
mnd & user sgreement between Motorole and sn end=-user of 8 Motoro!a—managed
SMR system which [dentifles Motorola as the owner-licensee.

2/ The Buresu denied the Petltion to Dismiss on December 19, 1984, because
the allegations of violetlons In Callfornia did not provide & basis for
delaying the grents of Motorola's applicetions In New York, New Jersey,
Maryland and Virginia,

3/ For 8 complete |lst of the significant fillngs In this case, see +he
attached Appendix. The twenty-eighth flling was submitted on July 1, 1885.

4/ Applications for trunked channels at B16-821/861-866 MHz sre processed
on & first come, first served basis. 1f applications cannot be processed
because of lack of spectrum, they are placed on & welting list and grants
sre made as channels become available., A licensee !s removed from the
walting list when channels are granted to It; this Includes chennels

recelved through essignment or +ransfer.
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4. Motoroles makes the following arguments In its Opposition to
the Petltlons to Dismlss Its Caellfornla, New York, New Jersey, Maryland ard
Virginla appllcations. First, it malntalns thet management contracts ere
common methods for SMR entreprenesurs 10 acquire the technical, marketing or
financlal expertise necessary to attract users. Second, [t maintalns these
contracts provide efficlent service to the end-users of private carrler
(SMR) systems and optimlz the return on the |icensee's Investment.
Motorcots also contends that the licensees which contract for I4s management
services maintaln the requisite degree of control over thelr facililtles and
¢ulflll thelr responsiblilties 8s Commlission llcensees. This Is reflected,
Motorola contends, In the fact that these llcensees continue to own the
controller and transmitters and contlnue to exerclse over-all supervision
over the operation of thelr SMR systems. Motorole also submits the
affidavit of Richard Wycoff, the author of the newsletter, who states that
“our" referred to systems using Motorola equipment,

5. In its Opposition to the Petition to Dismlss 1ts application
for assfgnment of SMR statlon WRG-B16, Motorola scknow ledges that although
1t wanted to scquire WRG-816, It also wanted to retain Its eliglbllity to
prosecute Its Mt, Diablo epplicetion. Motorols Indicates It entered Into
negotlations 40 buy WRG-816 In iete 1983 anc signed an SMR Asset Purchese
Agreement In February 1984 with a target dete for the transfer of title of
April 1, 1884, |t anticipated that the system loading et that time would
sllow the maintensnce of Motorolals Mt. Diablo application. Motorols
concedes that 1t has "bllled and operated™ the system since April 1, 1984,
and states In lts sybmission to the Commission that It hes had "de fzcto
control of station WRG-816" since that date. Motorola also states that It
dld not flle the assignment application for WRG-816 until Aprii 4, 1984, end
thet the application was withdravn on May 4, 1984, because Motorola belleved
the system wes not loaded and that If the applicetion were granted ™ would
be precluded from pursulng lts Mt. Disblo appilcation.

6. Despite the withdrawa! of the assignment application, Motcrola
states 1t orally agreed to continue to operate WRG~816 and recelved 100
percent of the system revenues In exchange for 8 monthly fee pald to Mt.
Tamalpels Communicetions, pursuant to a Site Rental Agreement signed on March
6, 1984, Subsequentiy on November 27, 1984, Motorola resubmitted Its
appllication for assignment of WRG-816, Motorola states slthough thls
situation mey show Impropriety, It Is atypical of the wey It conducts Its
business and Is a breach of Its standard operating procedures. |t maintains
It resuited from e serles of employee errors and personnel changes.
Motorola also states thet to prevent a reoccurrence of this type of activity
i+ has Implemented m contlnuous review of pending management egreements and
revised Its end-user agreements to reflect thet I+ Is the manager of an SMR
system. Motorola requests that 1t be allowed to pursue 1ts Mt., Dilablo and
other applications, If Its essignment application is denied.
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7. In order to evaulate the nature of the msnagament contracts
under dispute, on February 12, 1985, the Buresu requested Motorole to submit
coples of all executed or proposed management contraects wlth Comven, Inc.,
Port Services Company and Mt. Tamalpals Communications. On February 26
Motorole submitted executed contracts concerning the mansgement of sleven
800 MH:z trunked SMR systems llcensed to Comven, Inc. One management
contract, coverling saven systems, was deted January 4, 1984, The remaining
four contracts were dated December 5, 1984. Motorola also furnished an
unexetuted copy of Its standard management contrect which [+ had offered to
Port Services Company. Motorola steted that neqotlstlons with Port Services
had broken off and no esgreemant was entered Into. In addition, Motorols
provided the undated SMR Asset Purchase and Slte Lease Agreements which were
executed wlth Mt, Tamalpals Communications on March 6, 1984. Motorols also
provided !ts generlc SMR Asset Purchase Agreement whlch Includes provisions
for Motorola to manage an SMR system unti| the Commlission has approved the
assignment of the license. Finslly, Motorols sybmitted its revised SMR
Moblie Radlo User Agreement which it has been using since June 1984, The
end~user agreement ldentifles Motorolas as elther the owner/licensee or
manager of the system.

8. The terms of the executed management contracts wlith Comven are
substentially the same as the standard contract offared to Port Services
Company. The terms reflect that the [icensee w!ll| provide the central
controller and repeaters for the system, I.e., the necessary radlo
equlpment. The services provided by Motorola under contract are
Installetion, Including antennas and cables; testing of equlipment; payment
of antenna slte charges; maintenance; marketing, promotion and ssles;
customer blllings and collections; and updates to systems software. Any
costs or additional equipment and supplles assoclated with these servides or
the operation of the SMR system are to be pald for or provlided by Motorole.
As compensatlon for these services Motorola recelves 70 percent of the
monthly gross collectlons recelved from end-user customers of the systems.
5/ The contracts are effective for ten years and are renewable at
Motorola's sole optlon for an additional flve years. Any default or breach
of the management agreement which Is not remedied within 30 days Is grounds
for termination by etther party.

5/ The monagement contract for Comven, Inc.'s 10 channe! SMR station
KNDB~962 located at+ Monument Peak, Callfornla provides that Motorola wllil
recelve 65 percent of the gross recelpts.




. ©. in addition t0 the sbove services provided by Motorcla, provisions
which were not Included In the Januery 4 mansgement contract were added to

the December 5 contrects. These provislons require Motorols to notlfy ell
end-users that Comven, Inc,, Is the system licensee and that service Is

being offered under = management contract with Motorola serving as the agent
for Comven, Inc. Motorola is 8lso required to ensure Comven can access the
system's central controlier.

10. The generic Asset Purchase Agreement, which Motorola

states It uses when 1t wishes to acqulre an existing SMR system through
assignment, contalns & provision Incorporating e contemporeneous menagemend
contract whereln Motorola mansges the purchased system pending Commissicn
approval of an assignment epplication In return for 100 percent of the
revenues. Although the Asset Purchase Agreement antered Into by Motorols
and Mt. Tamalpals Communications did not contain such & provision, thelr
Site Lease Agreement provided, In paragraph 20, that If Commission approval
had not been obtalned by the time the agreement w2s executed, Motorois would
operate the system under Mt. Tamalpals' license untll the 8ssignment weas
granted by the Commlsslion, In addition, Motorola stated that after the
assignment applicetion was withdrawn on May 4, 1984, Motorols and

M. Tamalpals orally agreed that Motorole would manage the system In return
for 100 percent of the revenves.

1. On Aprii 24, 1885, the Bureau requested Motorole +o provlide
edditional Informetion, Motorola was asked to describe in detall t+he nature
end extent of Comven's respensiblliities as & licensee with respect to each
of the mansgement contracts previously submitted. The letter slsc requested
Motorola to provide the baslis for Its view that these agreements did not
constltute transfers of contro! or violetions of Rule 90.627(b).  Motorola
responded on May 15, 1985. It pointed out that the agreements with'Comven
previded that Motorolas would perform al| Its mansgerlal services under the
supervision and pursvant to the instructions of Comven, Motorola further
noted that Comven continues fo be the llcensee of the system snd Is the
ent ity responsible to the Commisslon for the operation of the system and
compiliance with Commission rules. Motorola further pointed to the additlons
+o the December 5, 1984 agreoments providing 1t would notlify all users that
Comven was the system licensee, requiring It to provide Comven wlith the
Informetion necessary to access the systems' central controllers, and
mandating the Involvement of Comven In establishing the price schedule and
any modIfications thereto.

12. WIith respect to the question of transfer of control, Motorola
asserted that its management contracts with Comven were conslstent with
the Commisslon's pollcy. Thus, It steted that Motorols had no ebiltty or
right t+o determine Comven's pollcles or operatlons, or to dominate Its
corporate affalrs, since [t managed the system under The supervision and in
sccordance wlith the Instructlons of Comven under egreements which covered °
dey=-to-day menagement activities, Motorola further set forth that it held
no stock In Comven and was not a major creditor of Comven.
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15. On Aprll 29, 1985, the Bureau addressed questions to Comven,
The questlions concerned the officers, directors, shareholders and employees
of Comven, the purchase price and financing srrangements for the centra!
controllers and repasters for the Comven systems menaged by Motorolas and the
dutles psrformed by Comven 16 exerclse control of Its systems. Comven
responded on May 22, 1585. (1 also submitted additionzl Information, orally
requested by Yhe Buresu, on June 4, 1985. The responses revezled that
Comven Is a publicly held corporation with over 150 sharaeholders. The two
me jor owners are James E, Treach and David |. Jellum, who easch own 28.5% of
the company and are the Chlef Executlve Officer and Presldent, respectively,
Comven has 31 employees variously located In Phoenlx, San Dlego, Dellas and
South Gate, Callfornia. Eight of them, Including Jellum and Tresch, have
previously been employed by Moterola. Comven steted that It owned the
central controllers and repeaters on I+s systems managed by Motorola, that
they were purchased for various prices between $36,000 and $38,541 end that
all the purchases were finsnced by Assoclates Caplital Services Corporation,
8 subslidiary of Assocletes Corporation of North America. Flnally, Comven
set out the speclfic aspects of Its agreements with Motorola which it
contends allows 1t to malntain regular oversight of Motorola's sctivitles,
Aceording to Comven, the followIng are among those fectors: (1) ownership
of the central controller and repesters; (2) sccess to the centra!
controller which allows 1+ 1o prevent operation on the system; (3) recelpt
of coples of end user contracts, monthly computer analyses of bllling
genersted and coples of work tickets for service and malntensnce on the
system; (4) the assignment of Marcla Jellum to full=time responsibility for
overseeing th management of the systems.

Discussion '

14. Sectlon 310(d) of the Coemunicatlons Act, 47 U.S.C.
Section 310(d), provides that no statlion license can be transferred,
essigned, or disposed of In any manner elther directly or by transfer of
control of & corporation holding the license without the prier approval
ot the Commisston. This requlirement Is Implemented In the Private Redlo
Services by Rule 80.153. The Act contemplstes every form of control,
ectusl or lega!, direct or indirect, negatlive or affirmative, so thaet
actual control mey exlst by virtue of specis! circumstances although
there 1s no legel control In the formal sense.
Y. FCC, 351 F.2d 824 (D.C. Cir. 1965), cart, deplad, 383 U.S. 967 (1966).
See m!so, Rochester TYelfephone Corp, w. llL.S.., 23 F, Supp. 634 (W.D.N.Y.
1938), pft'd 307 U.S. 125 (1939). In determining whether a transfer of
control has occurred within the meaning of the Act, the Commission looks
beyond mere titie or lega! contro! and conslders the totelity of the
circumstances to ascertaln where actual control lles. Sterec Brondcasters,
dnc., 87 FCC 2d 87 (1981); George F. Cameron, Jr. Communlcations, 91 FCC 2d
B70 (Rev. Bd. 1982).
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15. The CommlIssion has recognized that with the diversity of
fact patterns which can arlise In the business worid, no preclise formula
for evaluating qQuestlons of transfer of control can be set forth.

Nex , 97 FCC 2d 349 (1984). However, I+ has seld that
*(gJenereally the principle Indicls of control examined to determine
whether an unauthorized transfer of control has occurred are control of
polictes regarding (a) the finances of the statlon; (b) personne! matters

and tc) programming.™ S.W. Texas Publlc Broadcasting Counct], 85 FCC 2d

713, 715 (1981).,

16. The Issues In this case are (1) whether Motorola’s management
contracts with Comvan places Motorole In control of these Comven systems
without the requlsite authorization of essignment from the Commisslon and
(2) 1f such an unauthorized assignment has occurred, whether there has slso
been o violation of the 40 mlle rule with respect to Motorolatls systems.
Although there are numerous ceses Involving trensfers of control In the
bromdcast aream, this Is a case of first Impression In the privete radlo
aree. Obviously, the question of programming does not arise In e radio
service which serves 8s a condult for the communicetions of other parties.
Since the Commission has different Interests with respect to the broedcast
services than It does for privete radlo, a different standard from that
enunciated above may be mppropriate. In this regard, the Commission has
recogntzed that broadcast licensees have a responsiblilty for the content of
the information which they Jlsseminate that radio services which serve as

mere condults or transmssion llnks do not. Cahlecom Genera!l, Inc.,
87 FCC 2d¢ 784 (1981),

17, The Commission has deslt wlith the Issue of licensee.control
of a radlo system In the Private Radlo Services when discussing multiple

Ifcensed and cooperative use radio systems. §/ In -
» Docket No. 18921, 24 FCC 2¢ 510, 519

{1970), the Commisslion sald thet the licensee should have & proprietary
Iinterest, as an owner or lessee, In Its system's equlpment which would not
be taken over by third parties that It hired to dispatch. This would glve
the licensee the sbliity to exercise the degree of control ot [ts system
which was conslistent with Its status us & !{lcensee and the regulation of the
private radlo service. In subsequent declslons, the Commisslon did not
slter thls baslic test for determining llcensee control of a system. 1/

&/ See Rules 90.18B5 and 90.179, respectively.

1/ For a complete history of these proceedings see, Janative Declslop and

32038 (Juns 19, 1981); Raport and Order, Docket No. 18921, 89 FCC 2d 766
(1682) snd Memorandum Opinton sand Order on Reconsideration, Docket No.

18921, 93 FCC 24 1127 (1983).




Finally, the Commisslon ¢oncluded that the determining factor concernling
llcenses control of & system s "that the llcensee In fact exerclses the

supervision the system requires.” Memorsndum Opinlon and Order on
Beconsl!deratlion, supra n. 6, et 1133,

18. These stendards are useful when examining the question of
llcensee control and mansgemant contracts for SMR systems. WIth respect
to cooperatlive radlo systems, the Commission has sald that It w!lil "allow
licensees to contract with third parties to serve as the licensees' agents
and handle day-to-~day operations of thelr systems.™ John S, Landes,

77 FCC 20 287, 291 (1980). In the broadcast services, the Commission has
held that 1t ls concerned with "the basic policles and ultimete control of
the statlon. Dey=-to-day operation by en agent or employee, gulded by
polictes set by the llcensee are not inconsistent with [Section 310(d) of]

the Act." 3.¥, Texas Public Brosdeasting Councll, supra, at 715 snd n.Z2,

in y 225

FCC 2d 630 (D.C. Cir 1976), which effirmad, Inter alia, the Commission's
author ity to create snd regulate private carrler systems, such &s the cnes
at Issue here, the court pcknowledged the Commisslon's broad dliscretion to
exper iment with new regulatory approaches for the purpose of encouraging and
maxImizing the use of thls new radlo spectrum. The Commlssion begen
licensing SMR systems In 1978 but It took some time for the SMRS busliness
to become wel! establiished. More recently we have witnessed an explosive
growth In the SMR industry. Entrepreneurs have Invested In SHR systems In
all mejor clties throughout the country. As the SMR Industry hes matured,
Ilcensees have Inevitebly sought to avall themselves of 2 varlety of methods
to operate and manasge thelr systems. In this dynemic and developing
marketplisce wve wish to allow maximum flexibility to these entrepreneurs,
consistent wlth the regulatory restrsints Imposed by the Communlicstions Act,
We alsc wish to assure licensees may employ a varlety of optlons so that
they may provide an efficlient and effective communicatlions service to the
public »s qulckly as possible. [n tight of these public policy ob jectives,
and as a generg! proposition, we see no reason why SMR licensees should be
precluded from hiring third parties to manage thelr systems provided that
the |lcensees retaln a proprietary interest, elther as owner or lessee, In
the system's equipment and exerclise the supervision the system requlires.

19. Turnling to the specifics of the Motorola management contracts
with Comven, the Bureau finds that sn unauthorized transfer of control has
not occurred. 'Comven owns both the repeaters and the central controller for
each system. The financing Is with a finance company wvhich Is Independent
from Motorola. Additionally, there Is no evidence that Motorola sells any
equ lpment to Comven for 8 reduced price In return for managing the system.
Petitioners have not presented any facts which distingulsh Comven's purchase
of Motorola equlipment from sny other SMR licensee purchasing equipment from
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Motorola. 8/ Further, the contracts provide that Motorols must perform

Its functfons pursuant to the supervision and instructions of Comven.
Should this fall t6 occur Comven can terminate the mgreement end exerclse
full responsibllity over all matters Involving the operation of the systems.

See S ¥, Texas Public Broadcasting Councll, supra, st 716.

. 20. Slince Comven owns the systems and exerclises approprlate
supervisory control over them, we are not concerned with the division of
gross revenuee for management services. As long 85 8 licensee maintains the
requlsite degree of control necessary and conslistent with Its status as @
licensee, ve v !l not question I+s business Judgment concerning the
agreements Into which 1+ enters.

21. While we have concluded that Motorole's management agreements
wlth Comven did not result In an unauvthorized transfer of control, ve
cannot reach the same conclusion with respect to Its Invoivement wlith
Statlon WRG-816, Ifcensed to Mr. Tamalpals Communicetions. Motorole has
stated that pursuant fo a site rental sgreement In which It pald -

M. Tamalpals a monthly fee, Mt, Tamalpals transferred authority to
maintaln end operate Its system to Motoroia on April 1, 1984. On that date,
the end~user egreements were transfoerred from M+, Tamalpals! name Yo
Motorcfe, Motorola began opersting the system, bllling the users and
receiving 100 percent of the revenues gensrated by the system. Motorola
Itself has characterized thls sltuation es s "de facto transfer of control.”

22, MKotorolm argues that thls unauthorized trensfor of control
occurred because no management agreement was entered Into. However, the
stendard managemont contract submitted by Motorols, which it states It yses
In sltyations where I+ Is scquiring a system, provides for essentlially the
same tarms as the oral sgreement It had with M. Tamalpals, Including
Motorola's recelpt of 100 percent of the proceeds. We fall to see how
reducing such an agreement to writing ramoves It from the cestegory of
unauthorized transfer of control. With respect fo management contracts
executed In connectlon with the assignment of an SMR system, as the
Commisslion steted In Sterec Broadcasters, lInc., supca, at 84, “when 2
prospectlive purchaser exercises management authority, premature transfer of
control may result.m [t Is clear that M. Tamalpals! April 1 fransfer of
tts proprletary Interest In and control of WRG-B16 to Motorola for & monthly
rental fee constituted an unauthorized transfer of control,

8/ While petitioners have Intimated that such may be the cese, they have
presented no evidence to thet effect.
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25, in Steceg Bruadisstara, (ne., supra, the Commissinn denled

a renewa! application where It found that the partles had conducted e
contlnuing effort to conces! an unauthorized trensfer of control from the
Commission. However, In Desr lodoe Broasdcasting, inc., 86 FCC 2d 1066
(1581), where the Commission determined that there was no Intent to vioiate
the'Act or rules and no attempt 4o conceal the transfer, the Commission
concuded that & forfelture and short term renewal! were appropriate. The
focts in this case do not Indicate that Motorolas or Mt. Tamalpals entered
Into thelr agreement with an Intention to viciate the Act or Rules. A
management contract In the Specliallzed Moblle Radio Service s a new
development in the SMR community. As & result, licensees had few gulde!llnes
upon which to base their transaction. Moreover, Motorols has provided

comp lete detalis concerning its relationship with Mt. Temalpais and has
admitted the Impropriety of l4s conduct. Thus, while approval of Motorola's
belated request for essignment of WRG~816 Is Inappropriate, we conclude,
conslstent with Daer Lodge, that the ultimate senction of denlal of Mt.
Tamalpals! pending renewal epplication Is not warranted.

24, Accordingly, Motorotla's application for the assignment of
statlon WRG-816 will| be dismlssed. M. Temalpals' renews! application for
WRG-816 will be renewed for only & one year term. Finally, Mt. Tamalpals'
eligibility as a walting 11st applicant for additional frequencles for
WRG-816 terminated on April 1, 1984, the dete Mt. Tamealpals transferred
contro! of the station to Motorola., Therefore, Mt. Temalpalst walting list

application Is dismlssed.
Loncluslon

25, The Bureau hss determined that i+ Is permissible fot licensees
10 hire entities to manage their SMR systems, provided that |icenseds do not
contract away thelr control of the system, At & minimum, this means that
¢ licensee must have & hana fide proprietary Interest and that 1t exercise
+he supervision over the system that It requires consistent with Its statys
Bs llcense¢. Besed on this standard we have found thet the management
contracts executed betweon Motorole and Comven were proper. However, we
elso find that Motorola sssumed de facto control of WRG~B16, licensed to Mt.
Temalpals, Inc., without Commission approval. In splte of the guide!fnes
provided In thls order, we note that, as the Commisslon has reiterated many
+imes, the question of whether a transfer of control has occurred can only
be determined after an evsiuztion of the facts In each case. Therefore, In
doudtful and borderline cases, doubt should be resolved by bringing the
complete facts of the proposed transaction o the Commliselon's attention for
8 rullng In advance of any consummation of the transaction. ¥¥WIZ, Inc., 36
FCC 561, 578 (1964), racon. denled 37 FCC 685, aff'd sub pom, Loramin

x. FCC, 351 F.2d 824 (D.C. Cir. 1965), cart, denled,

dournal Company
383 U.§, 967 (1966).




26. Accordingly, the Atcomm and Blg Rock Petltlions to Dismiss

" ftled egalnst the Motorola applications for SMR systems located In

Callfornla at Mt, Diable, McKitirick, Montroso, Corona, Escondido, San Dlego
and Grass Valley are DENIED; 9/ the Atcomm and Blg Rock Petitlion for
Reconstderatlion of the Bureau's denlal of thelr Petltion to Dismiss
totorols applications for SMR systems In Hamllton and West Orangs,

New Jersey; Huntington, New York; Towson, Maryland and Bull Run, Virginlas

!s DENIED and the Aftcomm and Blg Rock Petitlon to Dismiss the assignment
mppl!icetion of Motorola Is GRANTED. Therefore, Motorola's assignment
application for SMR sytem WRG-816 llcensed to Mt, Tamalpals Communicatlons
Is DISMISSED, Mt. Temalpalis' walting list application for additional
frequenclies Is DISMISSED and Mt. Tamalpals' renewal spplication will dbe

granted for a one year term.
2% -
7 J .
] J \9()2//

Robert S. Foosener
Chief, Private Radlo Buresu

2/ Of the applications listed, only the one for San Dlego wes selected
in the lottery. |1t was granted conditlionally pending the outcome of thls

proceeding.
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